
OPTION AGREEMENT [Letter Agreement]
Date_______________________

[ADDRESS]
Re: MOTION PICTURE/DRAMATIC RIGHTS - 

Dear ______________:

This will confirm the terms of the agreement between you and ___________ (“Producer”) relating to the published novel written by ___________ entitled “_________” (all present and future drafts, versions and adaptations thereof are referred to collectively as the “Property”).  All of Producer’s obligations hereunder are subject to and conditioned upon Producer’s review and approval of the chain of title of the Property, which such review and approval shall not be unreasonably withheld or delayed.

1.  OPTION.

1.1 Option.  Upon Producer’s receipt of this agreement executed by you, you hereby grant Producer the exclusive and irrevocable option (the “Option”) to acquire exclusively, perpetually and throughout the universe, all of the rights referred to in the Rights paragraph below, including the right to develop and produce one or more motion pictures or programs based upon the Property (the first of which shall be referred to as the “Picture”).

1.2 Option Payment/Option Period.  As consideration for the Option, Producer shall pay you the sum of ____ Thousand Dollars ($______) (“Option Payment”), payable promptly following the full execution of this agreement and exhibits hereto.  The Option Payment shall be applicable against the Purchase Price, as denned below.  The option period will initially extend from the date of your execution of this agreement for twenty-four (24) months (“Option Period”).

1.3 First Extension of Option. Producer shall have the right but not the obligation to pay you the additional sum of _____ Thousand Dollars ($_____) (“First Extension Payment”) on or before the expiration of the Option Period in which event, the Option Period shall be extended from an additional twenty-four (24) months.  The First Extension Payment shall be not applicable against the Purchase Price.

1.4 Second Extension of Option. Producer shall have the right but not the obligation to pay you the additional sum of _____ Thousand Dollars ($______) (“Second Extension Payment”) on or before the expiration of the extended Option Period in which event the Option Period shall be further extended for an additional twenty-four (24) months.  The Second Extension Payment shall be not applicable against the Purchase Price.

1.5 Further Option Extension. The Option Period, as it may be extended, will be automatically suspended and extended without the necessity of formal notice (provided notice shall be given to you as soon as reasonably practicable following the commencement of any such suspension or extension) by any period during which development and/or production activities based on the Property are materially interrupted, postponed or hindered by an occurrence of force majeure or during the pendency of any third-party claim that materially hampers or interrupts the development of the Picture provided, however, any such suspension or extension shall not exceed six (6) months. 

1.6 Preproduction Activities.  During the Option Period, as it may be extended, Producer shall have the right to engage in preproduction activities based on the Property including, without limitation, the right to seek a so-called development deal with a studio, network or other financier and/or distributor in connection with the development, production and distribution of the Picture.

1.7 Rights Frozen. Notwithstanding anything to the contrary contained herein, during the Option Period, as it may be extended, you may not “Transfer” (as defined below) any of the “Granted Rights” (as defined below).  Notwithstanding the foregoing, for the avoidance of doubt, you may exploit the “Publication Rights” (as defined in the Rights paragraph below) in any “Author-Written Sequels” at any time.

2. COMPENSATION

2.1 Option Exercise/Purchase Price. Producer may exercise the Option by giving you written notice prior to the expiration of the Option Period, as it may be extended.  If Producer exercises the Option, you shall be paid up to one percent (1%) of the direct cost budget of the Picture with a floor of Twenty-Five Thousand Dollars ($25,000) and a ceiling of Seventy-Five Thousand Dollars ($75,000) (the “Purchase Price”).  “Direct cost budget” shall be the final production budget approved by the Producer and the completion guarantor, exclusive of bond, insurance, contingency and finance fees and shall be inclusive of the Purchase Price (provided, however, for purposes of calculating “direct cost budget” hereunder, the Purchase Price shall equal Twenty-Five Thousand Dollars ($25,000) irrespective of the actual Purchase Price paid to you).  If the “direct cost budget” is not determined at the time of exercise of the Option hereunder, Producer shall pay you the sum of Twenty-Five Thousand Dollars ($25,000) as an advance against the ultimate Purchase Price as calculated upon determination of the direct cost budget.  The Option shall be exercised by written notice and payment on or before the expiration of the Option Period, as may be extended, but in any event no later than commencement of principal photography of the Picture.

3. SUBSEQUENT PRODUCTIONS.

If Producer produces the Picture and you are not in material breech hereof, then you shall additionally receive:

3.1 For each theatrical sequel to the Picture which Producer produces, if any, any amount equal to fifty percent (50%) of the Purchase Price, with the Purchase Price payable promptly following the commencement of principal photography of the applicable sequel.

3.2 For each theatrical remake of the Picture which Producer produces, if any, an amount equal to thirty-three and one-third percent (33 1/3%) of the Purchase Price, with the Purchase Price payable promptly following the commencement of principal photography of the applicable remake.

If Producer produces a television series based on the Picture:

(i) A one (1) time only series sales bonus of Twenty-Five Thousand Dollars ($25,000) (“Series Sales Bonus”), payable promptly following Producer’s receipt of a written, binding and non-contingent agreement with a studio or television network for the production of at least thirteen (13) episodes of such series based on the Picture, reducible prorata if less than thirteen (13) but six (6) or more episodes are ordered.

(ii) A per episode royalty in an amount equal to One Thousand Five Hundred Dollars ($1,500) for each episode of thirty (30) minutes or less, or Two Thousand Five Hundred Dollars ($2,500) for each episode of sixty (60) minutes or less but more than thirty (30) minutes, or Five Thousand Dollars ($5,000) for each episode of more than sixty (60) minutes, payable promptly following broadcast of the applicable episode.

(iii) An amount equal to twenty percent (20%) of the one-time, per episode royalty paid pursuant to the preceding paragraph for each episode of the applicable series, payable for each of the first five (5) free broadcast television reruns of such episode in the United States payable promptly following broadcast of the applicable rerun.

3.3 The royalties payable pursuant to the following paragraphs, as applicable, shall be reduced by fifty percent (50%) for each episode or production which is not initially broadcast on U.S. primetime network (i.e., ABC, CBS, NBC or Fox) free television.

4. CREDIT.

You shall, subject to the provisions of any applicable guild or union agreements, be accorded credit on the Picture in substantially the form “Based on the book by ______ (if the title of the Picture is the same as the title of the Property) or “Based on the book ________ ” by ______ (if the title of the Picture is not the same as the title of the Property).

All other matters relating to your credit hereunder shall be subject to Producer’s sole discretion.  No casual or inadvertent failure by Producer to comply with this paragraph, nor any failure by third parties, shall constitute a breach hereof.  If Producer fails to accord you credit pursuant to the terms of this agreement, promptly following receipt of written notice setting forth in detail such failure.  Producer agrees to use reasonable efforts to prospectively cure such failure, but nothing shall require Producer to cease using or to replace prints, negatives or other materials then in existence.  Producer shall advise third parties of the credit provisions of this agreement.

5. RIGHTS.

5.1 Granted Rights. If Producer exercises the Option, then, excepting only those rights reserved under the following paragraph, all motion picture, television and all other audiovisual rights (now known or hereafter devised), and allied and ancillary rights (collectively, the “Granted Rights”), in and to the Property shall be deemed immediately, automatically, exclusively and irrevocably assigned to Producer, in perpetuity and throughout the universe.  Such rights, whether now known or hereafter devised, include, without limitation, all theatrical, television (whether filmed, taped or otherwise recorded, and including series rights, subscription, pay, cable and satellite television rights), CD-ROM and interactive rights, cassette, disc and other compact device, sequel, remake, advertising and promotion rights (including the rights to broadcast and/or telecast by television and/or radio or any other process, any part of the Property or any adaptation or version thereof, and announcements of and concerning same); all rights to exploit, distribute and exhibit it any motion picture or other production produced here-under in all media now known or hereafter devised; any and all so-called rental rights or lending rights; all rights to make any and all changes to and adaptations of the Property (and you hereby waive all moral rights); the right to publish up to 7500 words from the Property from advertising, publicity and promotion but not in a form for sale to the public; additional publication rights but only in connection with all productions based upon the Property (e.g., “making of,” children’s, picture and coffee-table books; character, merchandising, commercial tie-in, soundtrack, music publishing and exploitation rights; the right to use your name, approved likeness (with such approval not to be unreasonably withheld or delayed) and approved biographical material (with such approval not to be unreasonably withheld or delayed) in and in connection with the exploitation of the rights granted hereunder (provided, however, that there shall be no use of your name, likeness or biography material for commercial endorsement purposes without your prior consent); and all other rights customarily obtained in connection with literary purchase agreements.  You acknowledge and agree that Producer and/or its successors, assigns and designees shall own all right, title and interest, including the entire copyright, in and to any and all works produced pursuant to the rights granted by you hereunder.

5.2 Reserved Rights. Notwithstanding anything to the contrary contained in the foregoing paragraph, you hereby reserve the following rights (the “Reserved Rights”) in the Property: all print, audio and electronic text publication rights (the “Publication Rights”); radio rights (subject to Producer’s right to utilize radio in connection with the advertising, publicity and promotion of the Picture and any other productions based on the Picture); legitimate state rights (not including the right to record and exhibit the recording of such stage play except the right to record for noncommercial, archival purposes); sound-record rights (i.e., single or multiple voice audio readings/text only recordings) and all rights, including the Granted Rights, in “Author-Written Sequels” (i.e., book-length literary material other than the Property, including prequels, written by you or licensed or otherwise authorized to be written by you, using one or more of the main characters or other elements of the Property in different events from those found in the Property and the plot of which is substantially new); provided, however: you shall not use, exercise, license, dispose of or otherwise transfer (collectively, “Transfer”) any of the Granted Rights in Author-Written Sequels at any time before the expiration of the period (the “Holdback Period”) ending three years after the initial release or exhibition of the Picture, or five years after the exercise of the Option, whichever is earlier, and if, thereafter, you propose to Transfer any of the Granted Rights in Author-Written Sequels, you shall so notify Producer in writing.  If Producer elects to negotiate for said rights, then Producer shall have an exclusive fifteen (150 business-day first-negotiation period after receipt of notice from you to negotiate with you respecting the terms and conditions relating to such rights.  If you and Producer are unable to agree upon the terms and conditions thereof, then you shall be free to offer such rights to any third party, but you shall not, without first giving written notice to Producer setting forth the identity of the offerer and the terms of such third party’s offer, be entitled to grant such rights to any third party on terms and conditions less favorable to you than your last offer proposed to Producer in writing, in which event, Producer shall have five (5) business days to accept such offer.  If Producer fails to accept such offer, you shall be free to grant such rights to such third party.  It is understood that Producer has to meet only those terms and conditions contained in an offer that shall be readily reducible to a payment of a determinable sum of money.

5.3 Confidential. You recognize the confidential nature of the terms of this agreement, and agree that neither you nor any representative on your behalf will issue written or oral publicity indicating the Option or Purchase Price, although you may announce Producer’s purchase of the rights herein for an undisclosed sum.  Provided such monetary terms are not disclosed, it is acknowledge that you may make incidental non-derogatory references to this agreement in connection with any publicity concerning primarily you.  You may also disclose the monetary terms hereof for customary quote purposes within the context of a business deal.

5.4 General Rights. The rights granted by you to Producer hereunder are in addition to, and this agreement, whether ever executed or not, shall in no way limit, the rights (if any) with respect to the subject matter of this agreement, which Producer may now or hereafter enjoy as a member of the general public.

6. REPRESENTATIONS AND INDEMNITIES

6.1 Representations and Warranties. You represent and warrant that you are the sole and exclusive owner throughout the universe of all rights (including all rights of copyright), title and interest of every kind and nature in and to the Property; that you have the full and sole right and authority to enter into this agreement and make the grant of rights made herein; that no third party has the right (and you shall not, except as provided in this agreement, grant the right to any third party) to produce any production based, in whole or in part, upon the Property; that the Property is wholly original with you and that you are the sole author thereof; that no claims or litigation exist relating to the Property or purporting to question or adversely affecting the rights granted herein; and that, to the best of your knowledge (or that which you should have known in the exercise of reasonable prudence), the Property will not violate the rights of privacy of, or constitute a libel or slander against, or violate any common law or other rights of any person or entity; you have no entered into and shall not enter into any agreement, and that you have not made and shall not make any grants of any nature whatsoever, which would or might in any way prevent, conflict or interfere with Producer’s full and complete exercise and enjoyment of each and all of the rights granted or agreed to be granted by Producer hereunder, nor shall you in any way encumber or hypothecate said rights or any of them, or do or cause or permit to be done any act of things by which said rights or any of them might in any way be impaired.

6.2 Indemnities. Each party agrees to and shall defend and indemnify the other (and the other’s licensees, successors and assigns) against and from any and all liability, loss, cost (including reasonable outside attorneys’ fees) and damages incurred as the result of any breach of any representation, warranty or agreement made by the indemnifying party under this agreement.  Excepting any matter arising out of or related to your breach of any representation, warranty or agreement hereunder or arising out of or related to any intentional tortious acts committed by you, Producer shall indemnify and hold you harmless from and against any and all liability, loss, cost (including reasonable outside attorneys’ fees) and damages incurred raising out of or related to (1) any material added to the Property by Producer or at Producer’s request, and (2) the development, production or exploitation of any production produced here-under.  The Option Period and the Holdback Period shall be automatically suspended and extended during the pendency of any claim or litigation involving or relating to any representation, warranty or agreement made by you hereunder; provided that the Option Period and the Holdback Period shall not be suspended and/or extended for more than one year in connection with any claim for which an action is not commenced within one year from the notification of said claim (it being agreed that the Option Period and the Holdback Period shall be suspended and extended if an action relating to said claim is at any time commenced).

7. MISCELLANEOUS

7.1 No Partnership/No Obligation to Produce. Nothing contained in this agreement shall be construed to make you and Producer partners, joint venturers or agents of one another, or (except as expressly provided herein) give you any interest whatsoever in any of the results of proceeds derived from the exercise of the rights granted or agreed to be granted hereunder.  Nothing contained herein shall be deemed to obligate Producer to produce the Picture or make any other use of any right, title or interest in and to the Property acquired by Producer hereunder.

7.2 Further Instruments. You agree to execute and deliver to Producer such further documents as may be required by Producer (and provided to you) to further evidence or carry out the purposes and intent of this agreement (including, without limitation, the Short Form Option and the Short Form Assignment attached hereto), and you hereby irrevocably appoint Producer as your attorney-in-fact (which appointment is coupled with an interest) with full power of substitution solely to execute, verify, acknowledge and/or deliver within five (5) business days after Producer’s request therefore.  Upon your request, Producer shall provide you with copies of documents executed by Producer on your behalf pursuant to this paragraph 7.2.

7.3 Termination Rights. If at any time you or any other party succeeding to your termination interest, or otherwise claiming by or through you or any other party so empowered by law, is deemed to have any right to terminate any or all of Producer’s rights hereunder (the “Subject Rights”) pursuant to the Copyright Act or any other laws of the United States or any of its subdivisions or of any foreign country, nothing in this agreement shall be deemed to preclude you from freely exercising said right to terminate; provided, however, to the extent allowably by law, you hereby agree not to sell, license or otherwise dispose of the Subject Rights to any party (other than Producer) on terms less favorable to you than those terms contained in your last offer to Producer, unless you first have offered such less favorable terms to Producer in writing and Producer has not, within fifteen (15) days after the offering of such terms to Producer, accepted them by written note to you.  Producer shall not be required to meet any non-monetary terms that are not as readily performed by Producer as by any other party.

7.4 Payments/Notices. All notices to either party (unless and until written notice to the contrary is received) shall be given to the addresses set forth above.  The date of mailing or facsimile transmission or delivery to a telegraph office or personal delivery, as the case may be, shall be deemed the date of service.

7.5 Limitation on Remedies. In the event of any failure or omission by Producer constituting a breach hereunder, your rights and remedies shall be limited to the right, if any, to obtain damages at law, and you shall have no right in such event to seek or obtain injunctive or other equitable relief or to rescind or terminate this agreement or any of Producer’s rights hereunder.  Producer shall not be deemed in breach of this agreement unless and until Producer receives written notice from you specifying the alleged breach and unless Producer fails to cure such breach within 10 business days after receipt of such notice.

7.6 Successors and Assigns. This agreement shall be binding upon and inure to the benefit of your and Producer’s respective licensees, successors and assigns.  Producer may assign or transfer all or any party of Producer’s rights and obligations under this agreement to any person or entity; and, if and to the extent such assignee is a major studio, network, parent or entity acquiring substantially all of Producer’s assets, Producer shall be relieved of its obligations hereunder.

7.7 E&O. If the Picture is produced, you shall be included as an additional insured under Producer’s errors and omissions policy, if any, subject to the terms, conditions and limitations of such coverage.  You acknowledge that if Producer elects to self-insure, then there shall be no obligation to obtain or maintain any coverage for you by a third-party insurer.  You further acknowledge that any such coverage shall not in any way limit of restrict your agreements, representations or warranties hereunder.

7.8 Entire Understanding. This agreement sets forth the entire understanding between you and Producer, cannot be modified except by a writing signed by the party to be charged, and shall be construed in accordance with the laws of the State of New York applicable to agreements entered into and be performed in that state; and the parties hereto submit to the exclusive jurisdiction of the courts located in New York City, New York.

Please indicate your agreement to the terms of this letter by signing in the space provided below.  If you will kindly return four  (4) copies of this agreement signed together with executed exhibits, I will arrange for counter execution and will provide you will a fully signed original.  I am simultaneously sending this to our client and must reserve the right of further change and comment.

Very truly yours,

AGREED AND ACCEPTED:

_______________________________________

(Owner)

Date of Execution: _____________________, 200_).

By:__________________________________

(Purchaser)


