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I. Introduction
a. What is User Generated Content (UGC)?

i. Various media that is produced by end-users as opposed to traditional media producers, licensed broadcasted and/or production companies. (Wikipedia.com)

ii. Examples of UGC 

1. Video Sites

a. YouTube - http://www.youtube.com 

b. Soapbox on MSN - http://soapbox.msn.com/ 

2. Social Networking

a. MySpace - http://www.myspace.com/ 

b. Facebook – http://www.facebook.com
c. Windows Live Spaces – http://spaces.live.com
3. Virtual Reality/Worlds
a. Second Life - http://secondlife.com/ 

b. World of Warcraft – http://www.worldofwarcraft.com/index.xml
4. Machinima

a. Red vs. Blue (Halo Machinima) http://www.roosterteeth.com/home.php 

5. Wikis – http://www.wikipedia.com
6. Blogs – https://www.blogger.com/start
7. Photo Sites – Flickr http://www.flickr.com
II. Who controls content?
a. The Entertainment industry used to dictate what you will consume, when you will consume it and how you will consume it.

i. Traditionally, there were limited ways to get and use content, all controlled and owned by the Entertainment industry
ii. Today, consumers now define when and where to consume content
b. Consumers are now also “content creator” and “content owners”
i. New websites and services allow consumers to upload, share, create, view and download content
ii. User Generated Content is becoming as popular as traditional, professionally developed content.

iii. New legal issues as some of this new content includes 3rd party copyrighted content, may be defamatory, or may raise free speech issues

c. New Creators 
i. Today, most UGC is created by individuals who don’t have education or experience of professional producers/creators
ii. Some UGC is completely original, while other UGC uses pre-existing content to create a new work
iii. Traditional content owners (music labels, movie, cable and TV industry) have learned from the Peer-to-Peer cases, and they will protect their content
iv. The result - More litigation, new defendants

III. What is at Stake for Online Service Providers and UGC creators

a. Copyright Claims 
i. Generally, to exercise any of the copyright owners exclusive rights  you need permission (a license)
ii. If you exercise an exclusive right without a license from the copyright owner you may be liable for copyright infringement.
To establish infringement, two elements must be proven:

 (1) ownership of a valid copyright, and 

(2) copying of constituent elements of the work that are original.” 

Feist Publications, Inc. v Rural Telephone Serv. Co., 499 U.S. 340, 361 (1991) 
iii. Does UGC infringe copyright?  It depends. . . 
1. For content creators-
a. Does the UGC include any 3rd party content? If so, do you have a fair use right to use the work? A license?
2. For the Online Service Provider (OSP)- 

a. Are there any safe harbors for the online service providers?

b. Does the OSP have knowledge of infringing content? Control over UGC? 

IV. United States – Digital Millennium Copyright Act

a. DMCA 17 U.S.C. § 512
i. The DMCA provides safe harbors for the following conduct:

1. Transitory digital network communications;

2. System Caching;

3. Information residing on systems or networks at the direction of users (UGC websites); and 

4. Information location tools.

ii. The DMCA’s “safe harbor” provision immunizes websites that follow a “notice and takedown” procedure from copyright infringement liability. To qualify, 
1. a copyright holder must notify a website about unauthorized copyrighted content, and 
2. if the content was posted by a third party without the website’s actual knowledge, 
3. the website can remove the content and receive immunity from copyright infringement liability. 
b. Relevant cases

i. The Playboy cases
1. Playboy Enterprises, Inc. V. Frena, 839 F. Supp 1552, 1554 (M.D. Fla. 1993)

2. Playboy Enterprises, Inc. V. Russ Hardenburgh, Inc. 982 F. Supp. 503 (N.D. Ohio 1997)

ii. Religious Technology Center v. Netcom, 907 F. Supp. 1361 (N.D. Cal. 1995)

iii. CoStar Group, Inc. V. LoopNet, Inc., 373 F.3d 544 (4th Cir. 2004)

c. The Current Battle: Does the DMCA apply? Is the DMCA enough?
i. Increased challenges from content owners
1. Viacom v. YouTube/Google
a. Grokster-styled complaint; 1 billion in damages claimed
b. Direct infringement claims (public performance, display and reproduction)
c. Inducement claim (Grokster liability)
d. Contributory Infringement (knowledge, direct profit; should have had knowledge)
2. Copyright Filtering: When is there a duty to filter?
a. Grokster – one factor, no duty imposed 

b. Can a binary filtering system can ever protect the user’s first amendment or fair use rights?

i. Concern is that filters will block any use of protected content
ii. User Generated Content Principles

1. An effort between content providers and websites to address issues both parties face with UGC

2. Microsoft, Fox, Disney, MySpace, NBC/Universal, CBS and Veoh agreed to and established the UGC Principles, which can be found at http://www.ugcprinciples.com
a. The Promise: “If a UGC Service adheres to all of these principles in good faith, the Copyright Owner should not assert a claim of copyright infringement against such UGC service with respect to infringing user-uploaded content that remain on the UGC Service despite such adherence to the Principles.”

V. Other issues

a. CDA Immunity

i. Communications Decency Act, 45 USC § 230 Immunity
1. Online service providers are not treated as publisher or speaker of any information uploaded to their service by another, and expressly preempts any state law to the contrary

2. If you edit or direct content, you may lose your CDA immunity

b. International
i. UGC issues outside the U.S. are a challenge because of different laws and industry norms/standards
ii. In many countries, no DMCA-like safe harbors exist for online service providers, or such protections only extend to nationally established entities.

c. Various “myths” among users about UGC
i. If content is available via the web it is “free” and in the “public domain”
ii. I own the CD or digital download to a copyrighted song, so I can use it as background music in a UGC video, as long as it is “non commercial”
iii. Using just a small portion of a copyrighted work does not equal copyright infringement
iv. The law is the same everywhere
VI. Where is UGC headed?

a. Constantly changing and evolving landscape
i. Advertisers are doing innovative things w/ UGC, see, e.g., http://dovecreamoil.msn.com/Gallery.aspx?&s=m&t=a – a Dove contest where the winning UGC advertisement http://dovecreamoil.msn.com/Gallery.aspx was first shown during ABC’s Academy Awards broadcast
ii. Some UGC sites are coupled with licensed content sites or allow users to incorporate license content to social networking sites, such as:
1. Microsoft’s UGC Video Service, Soapbox, lives side-by-side with our fully licensed and free, ad supported service, MSN Video, to provide users both great commercial content like full length TV shows, music videos, and news and sports, as well as hot “viral” UGC content.  It is not an either/or proposition for services
2. Hulu.com – allows users to embed clips of favorite shows or movies on social networking sites like MySpace.com 

b. What content owners can’t get under existing law, they attempt to impose via contract . . .
i. Demands for filtering in content licensing deals
ii. Request for adherence to the UCG Principles
